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What follows is the final text of DACSI’s response to ESMA’s Consultation Paper “Guidelines on asset segregation under 
the AIFMD” (DACSI 14-2393). 
 

1 Which of the two identified options do you prefer?  

 
The Dutch Advisory Committee Securities Industry (DACSI) has a strong preference for option 2: option 1 would add 
substantially to the operational risks and costs without contributing to the protection of AIF assets against insolvency of 
any party in the custody chain. We will explain this below. 
 
DACSI welcomes ESMA’s objective to develop guidelines on the AIFMD asset segregation requirements with the aim to 
ensure uniform and consistent application of the rules by the AIFMs (who are ultimately responsible for the compliance 
with the AIFMD rules, as stated out by the ESMA consultation paper) and the depositaries. 
 
Divergent interpretations of AIFMD requirements for the segregation of assets are the cause for an un-level playing 
field among depositaries. As a result a depositary compliant with the segregation requirements is disadvantaged as it is 
not selected by an AIF which appoints a prime broker or a collateral manager not compliant with the AIFM 
requirements. Therefore a prompt publication and implementation of ESMA guidelines is needed in order to ensure a 
harmonized implementation and a level-playing field for market players. In addition, DACSI expects the guidelines to be 
explicit and to be enforced consistently to AIFs and to UCITS, in the frame of the UCITS V Directive. 
 
For the sake of clarity, we summarise our understanding of (the contrast between) options 1 and 2 starting with a 
picture:  
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Options 1 and 2 lead to the same operational and legal outcome at the first level of delegation in the custody chain. 
Indeed article 21(11)(d)(iii) of the AIFMD requires that “the third party segregates the assets of the depositary’s clients 
from its own assets and from the assets of the depositary in such a way that they can at any time be clearly identified 
as belonging to clients of a particular depositary.”  
Consequently, where several AIF depositaries delegate the custody of assets to the same custodian (custodian1), 
custodian 1 is not allowed to co-mingle assets entrusted by those depositaries in a same account, even under option 2. 
Option 1 and option 2 both require the delegate (custodian 1) to record the assets in at least 3 different accounts for 
each depositary: 1. to record the AIFs’ assets, 2. to record other clients’ assets and 3. to record the depositary’s own 
assets;  
The consequences of the 2 different set-ups (option 1 versus option 2) materialise at the second (and, should the case 
occur, subsequent further) level(s) in the custody chain: 

- option 1 requires that custodian 2 - as delegate of custodian 1 - segregates the assets of each delegator (i.e. 
depositary), in at least 3 different accounts:  

-  to record AIFs’ assets, 
-  to record other clients’ assets, and 
-  to record depositary 1’ s own assets;  

- option 2 requires custodian 2 to record the assets entrusted by custodian 1 in 3 different accounts: one to 
record AIFs’ assets, other clients’ assets and another one to record custodian 1’ s own assets.  

 
Provided that the proper legal protection is applicable to the segregation arrangements, options 1 and 2 are 
equivalent, as AIFs are in all circumstances identified and ring-fenced from the depositary’s and its delegates’ own 
assets.  
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The operational cost of being compliant with option 1 would be significantly higher than those for option 2 as it would 
require a higher degree of segregation of accounts at the second level of the custody chain and beyond.  
Meanwhile, there is no additional value of option 1 compared to option 2 in terms of asset protection. Indeed DACSI 
considers that segregation should be viewed as a (useful) tool but it should be understood that segregation per se does 
not suffice to achieve the ultimate objective of legal protection of the assets in custody. Indeed, legal protection for 
assets in custody against insolvency is subject to the existence of a clear and unchallengeable legal environment in the 
location where the assets are held in custody. 
On the other hand, implementing option 1 would increase the operational risk: when in a case of a custodian’s default 
a multitude of accounts is to be separated (and ported) - in contrast to a limited number of omnibus accounts -, the 
possibilities of operational mistakes with material effects are proportionately higher. 
This is the reason why we prefer option 2, which is compatible with the provisions of AIFMD and its implementing 
measures.  
 

2 Would you suggest any alternative option which is compatible with the AIFMD and its implementing measures? If yes, 
please provide details. 

 
In our view there is no other relevant option that would be compliant with the level 1 text and the level 2 text of 
AIFMD on the segregation of AIFs’ assets from other assets all along the custody chain. 
 

3 Do you have knowledge of the impact that each of the two options identified would have on your business in terms of 
restructuring of existing delegation arrangements in Europe and third countries? Please quantify the one-off and ongoing 
costs as well as the type of costs for each of the two options or any alternative option that you may prefer. 

 
The account structure required by option 2 is already practice in many markets, including ours. Hence, there are no 
implementation costs for option 2. 
Option 1 would require that existing delegation arrangements are amended and that a multitude of securities accounts 
is opened and maintained. 
 

4 Do you see merit in foreseeing a specific treatment for certain types of arrangement (e.g. collateral management 
arrangements)? If yes, please specify how your proposal would ensure compliance with the relevant requirements of the 
AIFMD and Level 2 Regulation. 

 
No, we do not see arguments to create exceptions for certain types of arrangements. 
 
Compliance with AIFMD requirements is expected from all depositories and their delegates, all along the custody chain. 
In particular, all parties, including prime brokers, collateral managers, global custodians and CSDs/ICSDs when not 
acting in the capacity of Notary (Issuer CSD) should comply with the same segregation arrangements. 
The segregation of the assets, all along the custody chain, between assets belonging to AIFs and assets belonging to 
other customers allows: 
- to check that the specific rules, to which they are subject, are actually applied in accordance with the detailed 

requirements of AIFMD level 2 text, 

- the liquidator of a custodian to quickly identify these assets as belonging to alternative collective investment 

funds and to authorize their return more quickly, in case of bankruptcy of this custodian. 

In order to implement this segregation, the review of operating models can actually be done in different ways and has 
been implemented by some players. 
There is no need to reduce the protection of AIF’s assets and to put at risk the level playing field between players. 
Therefore, no delegation for custody can be licit under AIFMD if the segregation arrangements are not in place. 
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5 Do you agree with ESMA’s approach to discarding the third, fourth and fifth options described in Section 5 of the CBA? If 
not please provide data and information that support your view. 

 
DACSI understands that ESMA discard options 3 and 4 as they are incompatible with AIFMD requirements with regard 
to segregation of assets as stated below:  
 

- The AIFMD Directive, article 21(8)(11)(iii), requires that "the third party segregates the assets of the 
depositary’s clients from its own assets and from the assets of the depositary in such a way that they can at 
any time be clearly identified as belonging to clients of a particular depositary".  

- Then this requirement is detailed in the Level 2 text (article 99) “the third party keeps such records and 
accounts as are necessary to enable it at any time and without delay to distinguish assets of the depositary’s 
AIF clients from its own assets, assets of its other clients, assets held by the depositary for its own account and 
assets held for clients of the depositary which are not AIFs". 

- Then article 21(11) AIFMD concludes: "The third party may, in turn, sub-delegate those functions, subject to 
the same requirements”. 

We also agree with the ESMA approach to discard option 5 as a preferred solution due to the costs for both the 
regulator and the firms which would be ultimately borne by the investors, however, the option should remain available 
to market participants. Indeed DACSI considers that the segregation should be viewed as a (useful) tool but it should be 
understood that segregation per se does not suffice to achieve the ultimate objective of legal protection of the assets 
in custody. Indeed, legal protection for assets in custody against insolvency is subject to the existence of a clear and 
unchallengeable legal environment in the location where the assets are held in custody. 
 


